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II I

Any Finding of Fact which should be deemed a Conclusion of Law i s

hereby adopted as such .

From these Conclusions of Law, the Pollution Control Hearing s

Board enters this

ORDER

The notice of violation and $150 civil penalty is affirmed ;

provi d e d, however, that $100 of the penalty is suspended on conditio n

that appellant not violate respondent's regulations for a period o f

one year after this Order becomes final .

DONE this

	

3

	

day of August, 1984 .

GAYLE ROTHROCK, Chairma n
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COLLUSIONS OF LA W

I

The Legislature of the State of Washington has enacted th e

following policy on outdoor fires :

It is the policy of the state to achieve and maintai n
high levels of air quality and to this end t o
minimize to the greatest extent reasonably possibl e
the burning of outdoor fires . Consistent with thi s
policy, the legislature declares that such fire s
should be allowed only on a limited basis unde r
strict regulation and close control . (RCW 70 .94 .740) .

Pursuant to this and other legislative authority, the respondent ha s

adopted its Regulation I, Section 400-035, which provides in relevan t

part :

No person shall ignite, cause to be ignited, permi t
to be ignited, or suffer, allow, or maintain any ope n
fire within the jurisdiction of the Authority, excep t
as provided in this Regulation . . .(2) Open burning ma y
be done under permit (under certain conditions) . . .

Appellant allowed open burning of prohibited material which canno t

qualify for a permit and, therefore, is in violation of Sectio n

400-035(2) .

I I

Before igniting outdoor fires, it is the responsibility of th e

citizens concerned to become aware of and to adhere to air pollutio n

control rules, such as respondent's Regulation I .

However, because the violation committed by appellant is his firs t

offense against respondent's Regulation I, and because he has alread y

been fined and because he is unemployed, part of the assessed penalt y

should be suspended .

FINAL FINDINGS OF FACT ,

CONCLUSIONS OF LAW & ORDE R
PCHB No . 84-172
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inspector indicated that the pile of painted lumber could not b e

burned and the pile of brush could be burned if a permit wer e

obtained . The appellant was issued and signed a field notice o f

violation of Section 400-035 of Regulation I of SWAPCA .

V

On June 22, 1984, appellant was issued a regular notice o f

violation and a letter from the Executive Director of responden t

agency levying a $150 fine which he received June 23, 1984 . From thi s

appellant appealed to this Board Jun e 28, 1984 .

V I

?Appellant indicated that he had heard on a Portland radio statio n

that it was a burn day . As a result, he had not obtained a bur n

permit because he did not think he needed one . He testified that h e

had s e parated almost all the painted lumber into another pile that wa s

not burned . He explained that he had already been fined $155 as a

result of the DNR ' s action and he did not think it was fair to b e

fined twice for the same incident . He testified that he is unemployed .

VI I

Appellant has received no prior violations of SWAPCA Regulation I .

VII I

Any Conclusion of Law which should be deemed a Finding of Fact i s

hereby adopted as such .

Froir th e se Findings the Board cones to thes e
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by its attorney David Jahn .

Witnesses were sworn and testified . Exhibits were examined . From

the testimony heard and the exhibits examined, the Board makes thes e

FINDINGS OF FACT

I

Respondent, pursuant to RCW 43 .21B .260, has filed with this Boar d

a certified copy of its Regulation I containing respondent' s

regulations and amendments thereto, which are noticed .

I I

On June 21, 1984, in the afternoon, appellant and members of hi s

immediate family allowed or caused an outdoor fire of prohibite d

materials by burning down the uninhabitable family homestead at 40 6

Kingsbury Road, Kelso, Washington .

II I

There was one large fire pile 30 feet by 40 feet consisting of th e

appellant's grandfather's home . The pile was emitting blue-gre y

smoke . The Department of Natural Resources (DNR) telephoned t o

respondent agency and requested an air quality specialist go to th e

scene of the fire .

I V

On June 21, 1984, respondent SWAPCA's inspector, responding to th e

request by DNR, arrived at the fire site at 4 :30, observed prohibited

materials and discussed the codes and practices of open burning wit h

appellant . This included a discussion of two other piles of materia l

waiting to be burned as well as the fire pile actually burning . The

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW & ORDER
PCHB No . 84-172
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BEFORE TH E
POLLUTION CONTROL HEARINGS BOAR D

STA'T'E OF WASHINGTO N

IN THE MATTER OF

	

)
CLINT E . KINGSBURY,

	

)
)

Appellant,

	

)

	

PCHB No . 84-17 2
)

v .

	

)

	

FINAL FINDINGS OF FACT ,
)

	

CONCLUSIONS OF LAST AN D
SOUTHWEST AIR POLLUTION

	

)

	

ORDE R
CONTROL AUTHORITY,

	

)

Respondent .

	

)
	 )

This matter, the a p peal of a notice of violation and civil penalt y

of $150 for open air burning of prohibited materials in violation o f

the State Clean Air Act, care on for formal hearing before th e

Pollution Control Hearings Board ; Lawrence J . Faulk, Vice Chairma n

(presiding), on July 19, 1984, at Vancouver . The formal hearing wa s

electronically recorded . Gayle Rothrock has reviewed the record an d

listened to the recording of the hearing .

Appellant M. . Kingsbury appeared and represented himself .

Respondent Southwest Air Pollution Control Authority (SWAPCA) appeare d
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